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ADMINISTRATOR. 

Ifthe widow of an intestate fail to make application for administration 
for an unreasonable length of time, and the Court, after such delay, give 
the appointment to some other person, she has no further right, and the 
Court ought not, at her instance, to revoke and declare void such appoint- 
ment. Jinkins v. Sapp, 510, 


ADVANCEMENT, 

1. Slaves advanced to a daughter on her marriage, and remaining in the 
possession of her husband until the death of her father, intestate, are an 
advancement at the time of the marriage, and belong to the husband, 
notwithstanding the death of the wife before her father. Harrington v. 
Moore, 56, 

. Theissue of'a female slave (one of the above-mentioned) thus remaining, be- 
longs to the husband, though the mother was returned to the father. bid. 

. A father, who died intestate, had put a slave into thé actual possession of 
his child, which remained in possession of such child at the tine of his death, 
without revocation of the gift, or other termination of the bailment; this 
isan advancement, although the father, before his death, had become 
non compos mentis, and had a guardian appointed for him, who, as far as 
he could, revoked the bailment and demanded possession before the fath- 
er’s death. argent v. Berry, 531. 
Vide Wit~—ConstrvotIon or. 


AGENCY. 
An agent, who draws a bill as agent, for the benefit of his principal, is not 
liable on such bill. Bank of Cape Fear vy. Wright, 376. 
Vide Jupee’s Cuarce 5. 


AMENDMENT. 

1. The jurisdiction of the Supreme Court, in relation to amendments in the 
Courts below, is confined to the question of power. Where the Court 
below has the power to make an amendment, this Court cannot inquire 
how it has exercised that power. This Court will not interfere with, or 
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question the right of a County Court to amend a sci. fa. against heirs-at- 
law, to subject land to the satisfaction of a judgment against the adminis- 
trator, so as to recite the judgment and execution more fully. White v. 
Stanton, 41. 

2. When the effect of an amendment would be to reverse a judgment be- 
low, which was rightly given, it will not be allowed. Justices of Tyr- 
rell v. Simmons, 187. 

Vide Contract 8; Practice l, 9. 


AMERCEMENT. 

1. A writ cannot be legally returned on Thursday of the term to which it 
is made returnable. /yatte v. Allison, 533. 

2. A sheriff may be amerced at a subsequent term to that at which the 
process was returnable, for not having made his return at a previous term. 
Ibid. 

3. Upon a fi. fa. issuing with a venditioni exponas upon the return of a for- 
mer fi. fa. levied on property which was not sold, it is sufficient to re- 
turn “no property except what has heretofore been levied on and sent to 
your office.” McDowell v. Robison, 535. 

Vide Practice 1. 


APPEAL. 
Vide Certiorari 3, 4, 5; Recorpart. 


APPRENTICE. 

1. The County Court, under the Statute, (Revised Code, chapter 5, sec, 1,) 
has power to bind out all free base-born children of color, without refer- 
ence to the occupation or condition of the mother. fidgelt v. McBryde, 
21. 

2. It is error in a County Court to order the cancelling of an indenture of 
apprenticeship which has been rightfully and properly granted, except 
for some of the causes enumerated in the Act of Assembly. Rev. Code, 
ch. 5, see. 3. Owens v. Chaplain, 323. 

3. Although it is usual to have the apprentice present in Court when he is 
bound out, yet there is no provision in the act which requires it. Jbid. 

Vide Covenant 2; Damaces 1. 


ARBITRAMENT. 
Vide Bounpary 4. 


ARREST. 

1. Whena felony has been committed, an officer, or a private individual, may 
justify the arrest of a suspected person, without a warrant, for the pur- 
pose of bringing him before an examining magistrate, if done without 
malice, and upon proof of probable cause. Brockway v. Crawford, 433. 

2. A warrant issued in a County bordering on the State of South Carolina, 
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charging that the defendant “committed murder somewhere between 
this place and the State of Texas,” is void, as being too vague and indefi- 
nite. Price v. Graham, 545. 

3. A warrant to arrest a fugitive from justice, under the 35 ch. 5 sec. of 
the Revised Statutes, is required to be. made and issued by two magis- 
trates, and if issued by one, is void. Ibid. 

Vide Deputation. 


ASSAULT AND BATTERY. 

One may recover in an action for assault and battery, although he agreed to 
fight with his adversary; for such agreement to break the peace being 
void, the maxim volenti non fit injuria does not apply. Bell v. Hansley, 
131. 


ATTACHMENT. 
An action of assumpsit for non-performance of a contract may be begun by 
attachment. Henson v. Chastine, 550. 


ATTESTATION. 
Vide Drvisavit VEL NON. 


AUTHORITY. 
Vide Cuzrokee Lanps; Grant 1, 2. 


BAIL. 
Vide Pireapine 1; Saerirr as Bam 1, 2, 3. 


BAILMENT. 

1. The question of diligence in taking care of a thing bailed is one of 
law, and should be decided by the Court and not left to the jury. But 
if left to the latter, and by them decided right, it is not a ground for a 
venire de novo. Brock v. King, 45. 

2. The principle, that a bailee shall not be heard to deny the title of his 
bailor before surrendering the possession, does not apply where the bailee 
sets up a deed in trust made for his benefit after the bailment. Burnett 
v. Fulton, 486. 


BANKS. 


Vide Saati Nores. 


BASTARDAY. 

The recognizance for appearance entered into by a defendant in a bastardy 
proceeding, is in the nature of a bail-bond, and the defendant has a right 
to surrender himself in discharge of his bail after being called out, and 
before final judgment against him on the sei. fa. Cate v. Thompson, 365. 


BEQUEST. 
Vide Contiycent Limitation. 
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BOUNDARIES. 
1. If two grants lap, and one of the claimants be seated on the lapped part, 
and the other not, the possession of the whole interference is in him who 
is thus seated. McCormick vy. Monroe, 332. 


2. One who has possession of the locus in quo, by reason of the lappage of 
his-grant with an older adversary grant, may maintain trespass against one 
who enters under a grant younger than his. Jbid. 

3. In ascertaining the correctness of a boundary line, an allowance should 
be made for the variation of the needle, when a variation is established. 
Gaylord v. Gaylord, 367. 

4. Where the identity of a boundary line was submitted in writing to ar- 
bitrators, and they, in writing also, decided on a line, and actually mark- 
ed it, both parties are concluded to deny the correctness of such line, 
although, in fact, it was different from the true one. bid. 

5. The line of another tract of land called for, controls course and distance, 
and it makes no difference whether such line be marked or unmarked. 
Corn v. McCrary, 496. 

Vide Deep, 3. 


CERTIORARL 

1. Where a party in a suit is guilty of laches, in failing to enter a defense 
to the note sued on, which he alleges to. be a forgery, and in failing to 
attend the County Court, in which the judgment is taken, and to take 
an appeal, he is not entitled to have the case brought to the Superior 
Court by certiorari. Hall v. Council, 33, 

2. Where a certiorari is sought as a substitute for an appeal, the party 
seeking it must give an explanation or excuse for not having appealed. 
Bledsoe v. Snow, 99. 

3. Where the party applying prays an appeal, and the Court refuses to al- 
low it, or where, after praying an appeal, he is unable to give security, a 
certiorari is a matter of course. Ibid. 

4, But where an appeal is not prayed, a certiorari is not a matter of course ; 
the allegations in the petition must account for the fact that an appeal 
was not prayed, and there must be an aflidavit stating affiant’s belief 
that he has merits, and must set out the facts upon which his belief is 
founded. The allegations accounting. for the fact that no appeal was 
prayed, must be sustained by proof. The allegation as to merits need 
not be proved. bid, 

5. Where the parties to a suit agreed at the trial term that the matter 
should be left to arbitration, and a day was appointed, after the term, for 
the arbitrators to act, and the defendant left Court under an impression 
that the matter was not to be taken up at that term, but the plaintiff got 
two out of three of the arbitrators to sign an award, pretending that the 
matter had been compromised and settled between the parties themselves, 
and by exlubiting such award to the defendant’s counsel, induced him to 
withdraw his opposition to a judgment which was entered, and the de- 
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fendant had no knowledge of such judgment being entered until after the 
term, it appearing, from the facts stated, that petitioner had merits, a 
certiorari was granted, and a new trial ordered. bid. 

6. Where, in a petition for a certiorari, it is alleged that defendant has good 
reason to believe, and does believe, that the debt on which he is sued 
had been paid, and shows facts and circumstances that make this proba- 
ble; and further shows that he did not attend at the trial of the cause in 
the County Court, because he was told by plaintiff’s counsel that it would 
be dismissed at the ensuing Court, at the plaintiff’s cost, but nevertheless, 
a judgment by default was taken against him, a certiorari will be granted 
to bring the cause to the Superior Court, where it will be heard de novo. 
Lunceford v. McPherson, 174. 


CHALLENGE. 
Vide Jurors. 


CHEROKEE LANDS. 

The Acts of Assembly relating to the sales, &c., of Cherokee lands, prior to 
that of 1852, confer special authority and jurisdiction ; to give effect, there- 
fore, to a grant issued by virtue of those acts, the cases to which they 
are restricted must be shown. Harshaw v¥. Taylor, 513. 


CITIZENS OF OTHER STATES. 
Vide Jurisprctioy, 1, 2. 


COMMISSIONERS OF A TOWN. ' 

Where, by one clause of an Act of Assembly, the commissioners of a town 
are empowered and required to let out the repairing of the streets of such 
town to the lowest undertaker, and by another clause of the same they 
are authorised to lay a tax for repairing the streets, and the inhabitants 
of the town are, by the same act, exempted from working on the streets, 
it is not discretional with such commissioners whether they will let out 
the streets and lay the tax, but they are indictable for failing so to do. 
State v. Commissioners of Raleigh, 399. 


COMMITMENT. 
Vide DerutaTion 


COMMON COUNT. 
Vide Conrract, 3, 6. 


COMPETENCY. 
Vide Evivence, 1, 3, 6, 7, 10, 11, 16; Masrer anp Stave. 


COMPROMISE. 
Vide Legacy. 
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CONDITION PRECEDENT. 

A condition precedent in a bond for the payment of a subscription to rail- 
road stock, that the road was to be completed to a certain village, is substan- 
tially complied with, when it is made to the suburbs of that village in 
such a manner as to bear daily trains on it, carrying all the freight and 
travellers that offer, although some portion of the work is intended to be 
replaced with other and better materials. 0’ Neal v. King, 517. 

Vide Contract, 2, 3, 4, 5, 7. 


CONSIDERATION. 
Vide Cowrrracrt, 4, 5, 6. 


CONSTITUTIONALITY OF A STATUTE. 

Where commissioners, appointed by the Legislature for that purpose, sold a 
tract of land at public auction, and took the bond of the purchaser for the 
price, which was afterwards collected, and the money used by the State, 
an Act of the Legislature granting it to another person was held to be 
against Art. 1, sec. 10 of the Constitution of the United States, and, 
therefore, void. Stanmire v. Taylor, 207. 





CONTINGENT LIMITATION. 

A testator bequeaths to his daughter two slaves, and provides that she shall 
remain with her mother while she remains single; and then, is added 
the clause,” “if she should die single, then, the property willed to her” 
to go over to others, The daughter married, but her husband died be- 
fore she did, aud she did not marry again; Held, that the limitation over 
did not take effect. Lashley v. Lashley, 414. 


CONTRACT. 

1. A stipulation in a contract of hiring a slave, that he was not to be em- 
ployed on water, ig not broken by sending the slave to water horses at a 
shallow part of a deep stream, with instructions not to ride into deep 
water, although’he did ride into deep water, and was thereby drowned. 
Madre v. Saunders, 1. 

2. Where it was agreed between A and B, that B was to deliver a quanti- 
ty of corn at a given place and price “ whenever called for,” it was held 
that an action would not lie for the non-delivery of the corn, if it appear- 
ed that no offer had been made to pay the price, and that when it was 
sent for, the agent to receive the corn had no money to pay for it. 
Grandy v. Small, 8. ° 

3. And further, that B's denying A’s right upon an untenable ground, did 
not exonerate him from showing such ability and readiness to perform 
his part of the contract. Ibid. 

4. Where a vendee, in due time demanded an article contracted to be de- 
livered, and says, “I have the money here with me to pay for it,” and 
is able to prove that he had some money, but none was produced, and 
nothing further was said about the money, as the vendor refused to deliver 
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the article, and denied the vendee’s right to it, Held that there was 
some evidence of the vendee’s readiness to pay, and that it was not error 
in the Court below to leave the question, upon these facts, to the jury. 
Burbank v. Wood. 30. 

5. B agreed to deliver A, a certain number of bags capable of holding two 
bushels each, at a certain price; B did deliver bags, though not of the 
proper size, to A’s agent, who filled them with peas and sewed them up; 
six or eight days thereafter A seeing, the first time he had an opportuni- 
ty, that they were too small, emptied and sent them back to B, who re- 
fused to receive them ; Held that B could not sustain an action either on 
the agreement or on the common count. Waldo v. Halsey, 107. 


6. The use that a vendee makes of an article sold to him, which is not ac- 
cording to contract, to make him liable on the common count must be a 
substantial and beneficial, and not a mere temporary use. J bid. 

7. Where A agrees to pay to a mechanic $100 of the deficiency in a public 
fund for building a school-house, provided eight other responsible persons sign 
the agreement, and eight other responsible persons do sign the contract, after 
the work has been received by the trustees who made the contract with 
the mechanic, A cannot raise the question whether the work was done 
according to the contract, but must pay the $100. Pipkin v. Robinson, 
152. 

8. A justice of the peace cannot make a contract with his associate justices 
in their official capacity. Justices of Tyrrel v Simmons, 187. 

9. Where the terms of a contract are, that A shall cut a race of certain di- 
mensions, within a certain time, for which he is to receive so much, he 
cannot recover anything, either upon the special contract, or upon a 
quantum meruit, unless he aver and prove an entire performance. 
Brewer vy. Tysor, 180. 

10. A agreed with B, that if B would furnish him with evidence ina suit, to 
establish a particular fact, he would pay him $100, B furnished a deposi- 
tion proving the desired fact, but the commission under which it was 
taken was not returned, so that the deposition was useless: held that B 
could not recover on this contract. Williams v. Thompson, 363. 

11. Where A agreed to deliver a horse to B on a given day, at a stipulated 
price,, but before the day, sold it to another, and did not deliver it on the 
day appointed, it was held, that B was entitled to maintain an action for 
the breach of the contract, without averring or proving his readiness and 
ability to pay the money; the wrongful act of A having excused him 
from making such averment and proof. Harris v. Williams, 483. 

12. An agreement growing out of the division of the estate of a deceased 
person, without the qualification of an executor, and without administra- 
tion on such estate, is void. Ramsay v. Woodard, 508. 

Vide Conprtion Precepent; ConstitvTionaLity oF A Statute; Pensioy. 





CORPORATION. 
The acceptance of a charter, and the organization of a corporate body under 
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such charter,may be proved by a witness who saw the alleged corpor- 
ators in the use and exercise of the franchises and powers conferred by 
the Act of incorporation. Rail Road v. Saunders, 126. 


COPARTNERSHIP. 

The purchaser of firm-goods at a sheriff’s sale, under an execution against 
one of two individuals composing a firm, is constituted a tenant in com- 
mon of the goods with the other member, and of course, with the trus- 
tee or assignee of the firm. But if such purchaser take all the goods 
away, and sell them, the trustee may have assumpsit for the part of the 
money, arising from the sale, to which he is equitably entitled. Latham 
v. Simmons, 27. 


COVENANT. 

1, An instrument under seal, in which the obligor “agrees and binds him- 
self to dismiss a suit he has pending, and to pay the costs,” though it also 
contains a deed for the land in controversy between them, and a coven- 
ant to surrender a bond for title to the same land, is nevertheless a release 
of the cause of action pending, and may be pleaded to that suit puis da- 
rein continuance. Stinson v. Moody, 53. 

A warrant and judgment against J. F. J., President of a corporation, and 

an execution conforming thereto, do not authorise an officer to take the 

property of the corporation of which J. F. J. was President. Insurance 

Company v. Hicks. 58. 

3. In an action for a breach of a covenant to teach an apprentice a trade, it 
is not competent for the defendant to show that he kept the apprentice 
at work with other apprentices of the same experience, and made no dis- 
tinction between them; such evidence having no tendency, by itself, to 
show that the defendant had performed his covenant. Bell v. Herring- 
ton, 320. 

4. A covenant entered into by the buyer of a slave, that he would give the 
seller the refusal, at a given price, if he ever wished to dispose of it, is a 
valid stipulation.’ But it is no breach of such a contract to loan the slave, 
for a week, twenty miles out of the State, if done bona fide. Neither did 
the sale of the slave, by such bailee without the knowledge or consent of 
the covenantor, a few days before the writ issued in this case, although 
ratified by him after the suit was brought, amount to-a breach that could 
be recovered for in the action then pending. Jfurrell v. Weathers, 525. 

5. It would have been otherwise if the suit had been brought after the rat- 
ification. Ibid. 


to 





DAMAGES. 

1. In an action for enticing away an apprentice, where there hms not been an 
entire loss of the apprentice, (as by removing him to a distant country,) 
it is erroneous for a jury to give damages for the loss of services for a pe- 
riod elapsing after the commencement of the suit. Afoore v. Love, 215. 

2. Where in an action for breaches of a covenant, the plaintiff was entitled 
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to prospective damages, that is, damages accruing subsequently to the 
bringing of the suit, and under the erroneous instruction of the Court, 
only damages to the time of the trial were given, this affords no ground 
for bringing another action for the same breaches. Winslow v. Stokes, 
285. 

3. Where water was thrown back on plaintiff’s land by obstructing a ditch 
below, it was error to give damages for time elapsing after the issuing of 
the writ. Shaw v. Etheridge, 300. 

4, Where the contract was, on the sale of a stallion, that the defendant was 
to give the earnings of the horse at two places, wliere he was to stand 
him for the season, as a part of the price of the horse, which was reckon- 
ed as equal to $100, on failure of the defendant to stand the horse at those 
places, it was not error in the judge to instruct the jury, that they might 
give that estimated amount as damages, to wit, $100. Henson v. Chas- 
tine, 550. 

5. A contract to pay a certain sum, or return a lease within ninety days, 
will be construed as a penal obligation, and not an agrement to pay the 
sum as stipulated damages. Burrage v. Crump, 330. 

6. Where B, asthe agent of certain makers of a promissory note, payable 
to A, by fraud and misrepresentation, prevails on A to accept of insolvent 
notes in satisfaction of his note, and thus procures from A a receipt in full 
discharge of his note, although A’s note was also insolvent, and*was nev- 
er actually dehvered to the debtors, (being filed in the clerk’s office,) still 
A is entitled to nominal damages. Ledbetter v. Morris, 543. 

Vide Mitt-pams. 





DECEIT. 

1, One is not guilty of fraudulent concealment, so as to subject him to an 
action for a deceit, who fails to disclose information which he has receiv- 
ed as to unsoundness in the article sold, if he disbelieves such information. 
Gerkins v. Williams, 11. 

2. An action in deceit for a false representation as to the quality of a thing, 
will not lie if the same sources of information were open to the buyer as 
to the seller. Fields v. Rouse, 72. 

3. An action for a deceit will not lie for a fraudulent misrepresentation, up- 
on the sale of a tract of land, as to where certain lines ran, and as to par- 
ticular lands being included in the deed. Lytle v. Bird, 222. 

4. In an action of deceit in the sale of a slave, the plaintiff must prove the 
sale; and if the contract of sale be evidenced by writing, that must be 
produced and proved by the subscribing witness, or its absence accounted 
for. Gwynn v. Setzer, 382. 

5. Where the seller of a slave refuses to insert a warranty of soundness in 
a bill of sale, but is willing to warrant the title, and a neighbor informs 
the buyer that the negro is unsound, the symptoms being not hidden or 
hard to discover, the maxim of caveat emptor applies; and it was error in 
the judge below to make the case turn on the question whether the plain- 
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tiff relied, actually, on the assertions of the defendant, or the information 
given him by others, Fulenwider vy. Poston, 528. 


DEED. 

1, A provision in a deed of gift of slaves, “reserving unto myself and to 
my wife M., the use of the said granted negroes, during the term of our 
natural lives,” does not reserve an estate during the joint lives of the do- 
nor and his wife, but gives it to the husband for life, then to the wife 

_ for life, and then to the ulterior donee; such donee, therefore, is not en- 
titled to the property until both these lives are extinct. Murphy v. Mer- 
ritt, 37. 

2. In a deed of gift of slaves from a grand-father to his grand-child, after 
the granting clause, occurs the following, viz., “reserving, nevertheless, 
unto myself and to my wife"M, the use of the said granted negroes, dur- 
ing the term of our natural lives,” J7eld that the legal effect of the instru- 
ment was to vest an estate in the grantor for his life, then in his wife for 
her life, and then in the grand-daughter. Parish ¥, Merritt, 38. 

3. The metes and bounds of a deed take in a mill-house and half of the 
miil-dam and pond, and then are added these words, “also all my mill on the 
said creek to be attached to the above-mentioned tract :” it was Held that 
the soil of the dam and mill-pond, outside of these limits, does not pass 
by that deed, but that an easement to use it as an incident to the mill 
does pass. Whitehead v. Garris, 171. 

4. Held further, that the owner of the soil in the above case, is not liable to 
the owner of the easement In an action of trespass for an injury to the 
dam. Jbid. 

5. To constitute a deed, the party executing it must accompany the acts of 
signing, sealing and delivering, with the intention of making a deed. Hy- 
man v. Moore, 416. 

6. Where, therefore, a person, being drunk, on the receipt of a sum of mo- 
ney which was due him, gave a bond for money instead of a receipt, the 
instrument is void. bid. 

7. A description in a deed “of a piece of the Abraham Moore tract of land” 
“that belongs to the heirs of Z. P., lying and being in the county of M, 
on the Elijah creek and its waters in district eleven,” “as we inherited it 
at the death of Z. P. as heirs of him,” is sufficient to authorize the intro- 
duction of parol proof to identify the land that answers that description. 
Moses v. Peak, 520. 

Vide Covenant, 4; Estoprer, 5; Evience, 2. 


DELIVERY. 
Vide Dern, 5. 
DEPUTATION. 

1. When a person, not regularly a constable, has been deputed under the 
Act of Assembly to execute a State’s warrant, the deputation ceases up- 
on his executing the warrant, by bringing the defendant before a justice 
of the peace. and returning the processbefore him, State v. Dean, 393. 
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2. An authority to convey a prisoner to jail, cannot be given by a justice 
of the peace by parol. bid. 


DEVISAVIT VEL NON. 

1. On the trial of an issue devisavit vel non, in reply to proof that the pro- 
pounder had used threats of violence in procuring the execution of the 
script, Held that it was not competent for him to show that he was of an 
easy, quiet temper, and facile disposition, and therefore not likely to threat- 
en violence. Bottoms v. Kent, 154. 

2. It is not sufficient that the decedent had, by raising himself upon his el- 
bow, the physical ability to see the subscribing witnesses to a script in 
the act of attestation, if he could not see them from the position in which 
he was lying when they did the act. Jones v. Tuck, 202. 

3. Espécially is this not the case, if, by thus raising himself, his life would 
have been endangered. Jbid. 


DITCHES. 

1, Where the owner of a tract of land upon which there is a ditch, sells the 
upper part, including a portion of the ditch, he has no right to stop up, 
or obstruct, even partially, the ditch below, so as to throw the water 
back upon the other part. Shaw v. Etheridge, 300. 

2. And this is so whether the ditch was originally made to drain this up- 
per part of the tract or not; for if it actually answered that purpose, the 
purchaser was entitled to the unmolested use of it. bid. 


EASEMENT. 

The user of a private way for twenty years or more, not adversely, nor un- 
der a claim of right, is not a sufficient ground for a jury to presume a 
grant of the easement. Ray v. Lipscomb, 1835. 

Vide Dexp, 3, 4. 


EJECTMENT. 
Vide Bounpary, 1, 2, 3, 4,5; Practice, 3, 4, 5, 6. 


ELECTIONS. 


Vide Vorrsc—Rieurt or. 


ENDORSER. 

To subject the endorser of a bill of exchange, where the parties reside in 
the same town or city, the general rule is, that notice of non-payment 
must be given to the endorser personally, or a written notice be left at 
his residence or place of business. A notice put in the post-office in such 
a case is not sufficient. Costin v. Rankin, 387. 

Vide Acency, © 


ENTRY. 
Under an act of 1852, ch. 169, entitled, “ An act to bring into market the 
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lands pledged for the completion of the Western Turnpike Road,” it is the 
duty of the entry-taker to demand and receive bonds for the purchase- 
money for the land, before he takes the entry. Jarrett v. Kingzey, 488. 


ESCAPE. 


1, 


Where a jailor received a runaway slave without a warrant of commit- 
ment, and, without chaining him, locked him up in a dungeon in the com- 
mon jail of the county appropriated for slaves and criminals, from which 
no person ever escaped, though the jail generally was very insecure, and 
such runaway escaped by breaking the door and making a hole in the 
wall of the prison; J/eid, in an action at common law, that such jailor 
acted with due care, and was not liable for the escape. Brock v. King, 45. 
The question of diligence and care in the relation of bailor and bailee, is 
one of law, and ought not to be left to the jury. But if it is left to the 
jury, and it appears to this Court that they decided correctly, it is not 
sufficient ground for a venire de novo. Ibid. 


3. A creditor, by opposing the discharge of his debtor in execution, after a 


voluntary escape, known to the creditor at the time of his opposition, does 
not waive his cause of action for the escape. Currie v. Worthy, 315. 


ESTOPPEL. 


1. 


2. 


3. 


5. 


6. 


In an action by petition to recover damages for the overflow of land by 
ponding water, it is not competent to use the record of a former proceed- 
ing, wherein damages were recovered for the same thing, either as an 
estoppel, or toestablish the wrong in any way. Burwell v. Cannaday, 165. 

The second jury, in such a case, must pass upon the whole matter, in as 
full and free a manner as the former. bid. 

Where both plaintiff and defendant claim under the same person, neither 
can be heard to deny that person’s title, and neither can take any thing 
by showing an outstanding paramount title, unless he has procured that 
title, or can in some way connect himself with the true owner. Barwick 
v. Wood, 306. — 


. One, who has a remainder in slaves in right of his wife after a life-estate 


in another, cannot pass the title during the Ilfe-estate ; but if, during such 
life-estate the husband and wife make a deed of the slaves, and after- 
wards the life-estate fall in, the wife still being alive, the title will enure 
to the benefit of the grantee, by relation back, and will thus be perfected 
in him by estoppel. bid. 

Where plaintiff and defendant both claim under the same title, it is not 
competent for either party to deny such title. Register v. Rowell, 312. 

A life-estate, conveyed by the premises and habendum of a deed, cannot 
be enlarged into a fee by words of inheritance contained in the warranty 
or covenant for quiet enjoyment. bid. 


Vide Baraenrt. 


EVIDENCE. 


1, 


Tbe notes of an attorney, taken on the trial of a cause, which he swears 
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are correct, may be read on a subsequent trial of the same cause, as evi- 
dence of what a witness, since dead, swore on the former trial, although 
the attorney taking the notes, professes to have no recollection of such 
evidence independently of his notes, Jones v. Ward, 24. 

2. Parol evidence of the contents of a deed conveying a slave, is not admis- 
sible, if it was not proved and registered, although full proof has been 
made of the loss or destruction of the instrument, and proper notice giv- 
en of the intention to offer secondary proof of its contents. Tooley v 
Lucas, 146. 

3. A witness who swears that he is well acquainted with the hand-writing 
of a person, no question being asked him by the opposing party as to how 
he became acquainted with such hand-writing, is qualified prima facie 
to testify as to such hand-writing. Barwick v. Wood, 306. 

4. It is only where evidence is ruled out on acconnt of the matter, and not 


where a witness is objected to and rejected on the ground of incompetency, 
that it is necessary to set out in the sta#ment of the case, what the party 
expected or offered to prove. State v. Jim, 348. 

5. Writings, in general, cannot be submitted to the inspection of a jury, to 
enable them to form an opinion as to the genuineness of another paper. 
When the contents of such papers are admissible, they must be read to 
the jury, but not exhibited to their sight. Otey v. L/oyt, 407. 

6. One, who has signed a prosecution bond, may become a competent wit- 
ness, by the substitution of a new bond, under an order of the Court 
that such new bond shall be substituted and the former one cancelled ; 
and this, though such former bond is not then present in Court, to be 
cancelled. bid. 

7. In order that the Court may judge of the competency of testimony ob- 
jected to, the bill of exceptions should set it forth. bid. 

8. Before a witness can be called to impeach another witness, by proving 
inconsistent statements, the impeached witness must be asked as to such 
statements, in order that he may have an opportunity toexplain. Hoop- 
er v. Moore, 428. 

9. This rule applies to depositions, unless the inconsistent statements were 
made after the deposition was taken. bid. 

10. It is error to permit an impeaching witness to say whether, if he were 
a juror, he would believe the impeached witness on oath. bid. 

11. An executor, before the enactment of the Revised Code, could not be a 
witness in favor of the will, even by renouncing and releasing his inter- 
est, and he is still incompetent as to any will that was made before Jan- 
uary, 1856, when that Code went into operation. Gunter v. Gunter, 441. 

12. The declaration of the deceased, that he was afraid that another person 
than the prisoner would kill him, is not competent evidence. State v. 
Patrick, 443. 

13. Where one, who had from facts and circumstances, satisfied himself of 
the guilt of the prisoner, who was a slave and had been previously in the 
service of the witness, told him he might as well tell all about it, for 
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he was satisfied, and again, being a little angry, said to the prisoner, “if 
you belonged to me I would make you tell,” and repeated the first dec- 
laration several times, to which the prisoner each time made a denial of 
the charge, but afterwards, of his own accord took the witness aside and 
then made a full disclosure, such confession is admissible. bid, 

14. Where the testimony excepted to is immaterial, this Court will not en- 
quire whether it was properly or improperly admitted. Zrnull v. Whit- 
ford, 474. 

15. A receipt is not conclusive between parties, but may be explained. 
Hill vy. Robison, 501. 

16. One of two persons jointly entitled to damages for a deceit in the sale of 
property, cannot release, or assign his interest to the other, so as to ena- 
ble him to sue alone. Scott v. Brown, 541. 

17. Of course, such joint-purchaser could not become a competent witness 
for his co-purchaser by means of such rélease. bid. 

18. A warranty of soundness of a slave contained in a bill of sale, is not evi- 
dence that a party making it at that time admitted the soundness of the 
slave. Patton v. Porter, 539. 

19. Immaterial evidence, when calculated to mislead the jury, is a ground 
for a venire de novo. Ibid. 

Vide Corporation; Deceit, 4; Deep, 7; Devisavit vet nox, 1; Recis- 
TRATION, 1, 2. 


EXCEPTIONS—BILL OF. 
Vide Jupce’s Cuarer, 3, 4, 5, 6, 8, 12. 


EXECUTION. 
Vide Copartnersutr EFrects; Covenant, 2; Estorrer, 1; Fravputeyt 


CONVEYANCE, 8. 


EXECUTOR. 


Vide ADMINISTRATOR GENERALLY AND AS A WITNESS TO THE WILL; Evi- 
DENCE, 10. 


FENCES. 
1. Proceedings under the statute concerning fences, Rev. Code ch. 48, sec. 3, 


against the occupants of premises insufficiently fenced, must strictly pur- 
sue the statute, and they will be strictly construed. Bailey v. Bryan, 357. 
2. The report of the freeholders in such a proceeding, should embrace only 
damages for the particular injury complained of in the warrant, and the 
judgment of the magistrate should be for such damages only. Ibid. 


FIERI FACIAS. 


Vide Specrat Orricer. 


FRAUD. 
Vide Deceit, 3,5; Ixsotvent Desror. 
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FRAUDULENT CONVEYANCE. 

1. A fraudulent conveyance of personal property passes the legal title as to 
subsequent purchasers, though void as to creditors under the Statute 13 
Eliz. Long v. Wright, 290. 

2. The fact that a father, finding himselfoverwhelmed with debts, conveyed 
to his son, negroes and other property worth $6000, in consideration that 
the son would undertake to pay debts amounting to only $4000, is of itself 
a presumption of fraud ; and when there was no rebutting circumstance, 
it was the duty of the Judge so to tell the jury. Jessup v. Johnston, 335. 

3. Where a son bought a tract of land with the money of his father, and 
took the deed in his own name, but really for the use and benefit of his 
father, and for the purpose of defrauding his father’s creditors, such land 
is not liable to be sold under the Act of 1812, upon an execution against 
the father. The creditor's remedy in such a case is in Equity. Jimmer- 
son v. Duncan, 537. 

Vide Votuntary Conveyrances, 1, 2. 


GRANTS. 

1. Where the executive officers of the State have authority and jurisdiction 
to issue grants, such grants cannot be impeached collaterally; but it is 
otherwise where such officers have not such authority, or where they 
exceed it. Harshaw v. Taylor, 513. 

2. Where a general authority and jurisdiction is conferred on a. tribunal, 
the action of such tribunal is presumed to be right until the contrary is 
shown; but where such authority is special, it must be shown by the 
party asserting the validity of its action, that the prescribed state of facts 
existed which called for such action. Jbid. 


GUARDIAN AND WARD. 

1. A sale of land by a guardian, under an order of a County Court, which 
was made without ascertaining that there were debts against the ward, 
that made the sale necessary, and which did not designate with cer- 
tainty the land intended to be sold, is void, and no title passes. Spruill 
v. Davenport, 42. 

2. An order of Court, authorising a guardian to sell the land of his ward 
under the Act of 1789, (Rev. Stat. ch. 63, sec. 11,) must find and ad- 
judge that there are debts against the ward that render a sale necessary ; 
but the amount of such debts, to whom due, or other particular descrip- 
tion is not essential to the validity of the order. Pendleton v. Trueblood, 
96. 

3. An order “to sell the land of the ward named in the petition, adjoining 
the lands of John Bailey and others, containing about one hundred and 
ten acres,” (it appearing that the ward had no other land) is a sufficient 
specification of the land under the Act of Assembly. Jbid. 


HOMICIDE. 
1. For a husband to slay one taken in the act of adultery with his wife, on 
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the spot, is manslaughter; but to slay one because he had, before that 
time, committed adultery with his wife, or because he believed he was 
going off with her to commit that act, is murder. State v. Samuel, 74. 
If a Judge, in charging a jury in a case of homicide, lay down a series 
of abstract propositions, someof which are not strictly applicable to the 
facts of the case, and there be error therein, which, however, is corrected 
in another part of the same charge, it is not a ground for a venire de novo. 
State v. Robbins, 249. 

In a trial for murder, where the homicide is clearly established, or ad- 
mitted, it is not error for the Court to refuse to instruct the jury that they 
must be satisfied by the State, beyond a reasonable doubt, that the of- 
fense is murder and not manslaughter; for the killing being established 
against the prisoner, every matter of excuse, mitigation, or justification, 
must be shown by him. State v. Johnson, 266. 


. In a case where it is proper to instruct the jury, that they must be satis- 


fied, beyond a reasonable doubt, of the prisoner’s guilt, it is not error for 
the Court to omit such instruction, if, in the argument, the rule has been 
properly laid down by the defendant's counsel, and admitted by the coun- 
sel for the prosecution. bid. 

Where a homicide was established by proof, and was admitted on the 
trial, the facts that the parties had been friendly a short time before, and 
that a lumbering, as of chairs, was heard about the time the blow was 
given, accompanied with the expression, “O Lordy” by the deeeased, and 
replied to by the prisoner, “ if you don’t shut your mouth, I will kill you,” 
(the prisoner immediately afterwards, and always up to the trial, deny- 
ing that he did the act,) were Held (Pearson, J., dissentiente,) not to be 
any evidence to mitigate from murder to manslaughter. bid. 

An allegation in a bill of indictment, that a husband “ feloniously did 
make an assault” upon his wife, and “from and out of the said dwelling- 
house into the open air, his said wife, violently, feloniously, and of his 
malice aforethought did remove, force, and there leave, whereby she came 
to her death,” is not sustained by proof, that after she had been beaten, 
and after her husband had gone to bed, she voluntarily left his house and 
unnecessarily remained out in the open air. State y. Preslar, 421. 


. Delirium tremens being but a temporary madness, generally of short 


duration, he who sets it up as a defense, must show that, at the time the 
act was done, he was in a paroxysm of that disorder. There is no pre- 
sumption of its existence from antecedent fits which had been cured. 
State v. Sewell, 245, 


INCREASE OF SLAVES. 
A testator, after giving a woman slave to one absolutely, has a right to dis- 


pose of her children then unborn. Carroll vy. Hancock, 471. 


Vide ApvaNcemest, 1. 


INDICTMENT. 


1. 


Wherever a duty is imposed by law, the performance of which coneerns 
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the public, the omission to perform that duty is an indictable offense. 
State v. Commissioners of Raleigh, 399. . 

2. An indictment against commission@rs of a town for failing to do their 
duty as such, during a certain space of time therein set out, mfust aver the 
tenure and duration of their office. Therefore, an indictment which 
charges that they were commissioners on one particular day of the time 
alleged, during which they were delinquent, is defective, and no judgment 
can be pronounced thereon. bid. 

3. Where commissioners are authorised to raise money, by taxation, for 
repairing streets, and to expend it in a particular way to effect such re- 
pairs, that is, by letting out the work to the lowest undertaker, it is not 
sufficient to charge generally that they refused, and neglected to apply 
and expend the money in repairing. bid. 

Vide Reraiiye. 


INFANTS. 
The law will imply a promise on the part of infants, having no legal protec- 
tors, to pay for necessaries furnished them. 
Vide Lecacy. 


INSANITY. 
Vide Homicing, 9. 


INSOLVENT DEBTOR. 

1. Upon an issue of fraud, under the insolvent debtors Act, where a debtor 
conveyed all his visible property in trust, and many circumstances tended 
to show, that by a fraudulent collusion with the trustee and another, a 
large amount of property had been transferred to his son, a youth of 18, 
without means, it was error in the Judge, after assuming that the deed 
and sale were fraudulent, to instruct the jury that they should not find 
the issues against the defendant, unless they believed that the property was 
purchased for the defendant. It should have been submitted whether 
the transfer to the son was bona fide and for value paid by him. Adams 
v. Beaman, 140. 

2. The provision allowed insolvent debtors, under the act of 1848, may 
lawfully be laid off to them after an issue of fraud is made up, and while 
it is still_pending in Court. Schonwald v. Capps, 342. 


INTEREST. 
Under the Act of Rev. Stat. ch. 109, sec. 20, the plaintiff is entitled to in- 
terest on a recovery in debt for an escape, against the sheriff in the same 
way he would be entitled against the, debtor. Currie v. Worthy, 315. 


ISSUE OF FRAUD. 
Vide INsotvent Desror, 1. 


INTERPLEA. 
Vide Procerepincs AGAINst A SHERIFF. 


2 
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JUDGE'S CHARGE. 

“1. Where a Judge, in the trial of a cause, undertakes to state to the jury 
the remarks of counsel on one side, and does so in such strong and em- 
phatic language as to give additional force to the counsel's positions, and 
afterwards says to the jury, “it is a plain case, and that if they do not 

_ agree he will-detain them until Saturday night.” Held that this is such 
a leading of the jury to a conclusion, as to amount to a violation of the 
Act of 1796. Nash v. Morton, 3. 


2. Testimony that raises a mere conjecture, ought not to be left to a jury, 
as evidence of a fact which a party is required to prove. Aatthis v. Mat- 
this, 132. 

3. A Judge, in instructing a jury upon the trial of a cause, has a right to 
tell them that there is no evidence bearing upon a question presented in 
the case; but he has no right to tell them that the evidence adduced, 
(there being some evidence,) is not sufficient to warrant them in finding 
one way or the other. Wells v. Clements, 168. 

4. It is improper in a Judge below, to send up depositions containing ex- 

ceptionable matter, with a statement that, “only such parts of the said 

depositions were read as were admissible evidence,” without designating 
what part he deemed admissible, and what otherwise. Jbid. 

Where the language of a Judge’s instruction shows that it was probably 

intended to state a correct proposition, though it did not do so critically, 

the inaccuracy not having been brought to his notice at the time of the 
charge, J7e/d, that there was no ground for exception. Ray v. Lipscomb, 

185. - 

6. Where the error in a Judge’s charge is favorable to the party excepting, 
Held, it is not a ground for a venire de novo. Ibid. 

7. Where B agreed to receive the draft of a merchant who had bought A’s 
tobacco, and to credit a bond which he (B) held on A, when the money 
was received, but, without any fault of B, the merchant refused to give 
the draft, and two months afterwardsj became insolvent ; Held, that it was 
error in the Judge below to leave the enquiry to the jury, whether he 
(B) was bound to procure the draft and credit the bond, there being no 
evidence before them to raise that question. Watkins v. James, 195. 

8. In trials by a jury where there is an entire absence of evidence, it is the 
duty of the Judge so to instruct the jury; but ifthere be any competent 
evidence, relevant, and tending to prove the matter in issue, although it 
be very slight, it is the true office and province of the jury to pass upon 
it. State v. Allen, 257. 

9. Where one witness, on a trial for murdér, deposed to facts which tended 
to prove a legal provocation, though other witnesses contradicted him, 
the prisoner had a right to the opinion of the jury upon the question of 
provocation, and it was error in the presiding Judge to say there was no 
evidence of provocation. Jbid. 

10. It is not error for a Judge to refuse to charge the jury that confessions 

are to be made with caution and distrust, especially if he proceed to make 


or 
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proper comments on the nature of such testimony. State v. Patrick 
443. 

11. What constitutes an heir-at-law is strictly a question of law; but the 
facts on which such point of law arises, must be left to the jury for their 
decision, and there is no error in leaving it to a jury to say, from the 
facts stated, whether a particular person died without children, and wheth- 
er another was his oldest nephew. Ernull v. Whitford, 474. 

12. This Court can be influenced by no complaints of the tone or manner 
of a Judge below, not noticed in the bill of exceptions. bid. 

13. Whether articles levied on have been properly sold, is a question of law, 
and it is error in a Judge to leave it to the decision of the jury. Bevan 
v. Byrd, 397. 

14. What will repel the presumption of payment arising from the length of 
time, is a question of law and ought not to be left to a jury. Woodbury 
v. Taylor, 505. 

15. Where a jury decide a point of law, which was erroneously submitted to 

~ them by the Court, correctly, it is no ground for a venire de novo. Wood- 
bury v. Taylor, 504. 

Vide Decerr, 5. 


JUDGMENT—PRIVY TO A. 


One, coming in as under lessee to the defendant in ejectment during the 
pendency of the action, is bound by the proceedings had therein, and con- 
sequently, is liable to an action for mesne profits. . Bradley v. McDaniel, 126. 


JUDGMENT—VOID. 


A judgment taken without the defendant being brought in by process or 
appearing to the case, is void, and cannot be offered in evidence in a suit 
brought on it afterwards. Stallings v. Gully, 344. 

Vide Covenant, 2. 


JUDGMENT IN ASSUMPSIT. 
“Judgment final by default, according to specialty filed, for $124,28, and 
costs, of which $120 is principal money,” is a proper judgment in assump- 
sit, and is not the proper form for a judgmentin debt. Neal y. Hussey, 70- 


JU DGMENT, SUMMARY. 
Vide Practice, 2. 


JUDGMENT—FORMER. 
Vide Pieavine, 3. 


JU DG MENT—SATISFIED. 


Where property not belonging to the defendant in an execution, was levied 
on and sold by the officer to satisfy the same, and bought by the plainttiff 
in the execution at a price sufficient to pay the debt, this was held to be 
a satisfaction, although the property was recovered from the plaintiff in a 
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‘suit by the owner, and although there was no entry of satisfaction on the 
execution or judgment. 

The plaintiff's remedy in this case was under the Act of Assembly. Rev. 
Stat., ch. 45, sec. 22. Halcombe v. Loudermilk, 491. 


JURISDICTION. 
Citizens of other States may sue one another in the courts of this State, on 
personal causes of action. Walters vy. Breeder, 64. 
Vide AMENDMENT. 


JURORS. 

1. It is too late, after a juror has been taken and accepted by the prisoner, 
and has served on the trial, to except to him for incompetency. State v. 
Patrick, 443. 

2. The 32nd see., ch. 35 Rev. Code, limits the number of peremptory chal- 
lenges in capital cases to twenty-three. bid. 


LACHES. 


Vide Certiorari. 


LEGACY. 

A compromise made by an infant legatee, whereby he receives specific chat- 
tels of less value than the legacy, is not obligatory on him; but he is bound 
to account for the value of the things received, and a deduction of that 
amount will be made from the legacy., Tipton v. Tipton, 552. 


LEGAL PROVOCATION. 
Vide Homicing, 1, 2, 3, 4, 5, 6, 7; Judge’s Cmareeg, 9. 


LIBERUM TENEMENTUM. 
Vide Preapine, 3. 


LICENSE, 


Vide Rerartine. 


LIEN. 


Vide SpectaL OFFICER. 


LIMITATIONS. 
Vide Sratute or. 


LIQUIDATED DAMAGES. 
Vide Damacgs, 5. 


MASTER AND SLAVE. 


The master of a slave on trial for a capital felony, is a competent witness in 
his behalf. State v. Jim, 348. 
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MILL-DAMS. 

It is not necesssary that the water of a mill-pond should actually overflow the 
land of a person, to entitle him to recover damages by petition under the 
statute. (Rev. Stat., ch. 74, see. 9.) Where a mill-dam so obstructs the 
Water as to prevent land from being drained, the owner is entitled to 
damages under the statute. Johnston v. Roane, 523. 


Vide Estorrer, 1 & 2. 


MORTGAGE. 

A conveyance of achattel in writing, absolute in the conveying part, to 
which is added a condition, that it shall be void if the vendor pay to the 
vendee a certain sum of money which he owes him, is a mortgage, and is 
void against creditors if not registered. JfcFudden v. Turner, 481. 


NON COMPOS MENTIS. 


Vide ApvaNceMeENT, 2. 


NOTICE TO QUIT. 
No person is entitled to notice to quit, as a prerequisite to the bringing of 
an action of ejectment, unless he be a tenant of some kind to the lessor 
of the plaintiff Zuton v. George, 385. 


NOTICE OF NON-PAYMENT. 
Vide Enporser. 


PARTIES. 
Vide Pieapine, 4, 5. 


PAYMENT INTO COURT. 


In an action upon a store account of different items, the payment of money 
into Court upon a particular item, admits the character in which the plain- 
tiff sues and the defendant's indebtedness to the extent of the amount paid 
in only ; but, it admits nothing as to other items in the same account, upon 
which the money was not paid in; as to them, the defendant, notwith- 
standing the payment, is free to deny the character in which the plain- 
tiffs sue, and the justice of the claim. Brown v. Fink, 378. 


PENSION. 

An agreement between the widow of a soldier of the revolution, entitled 
to a pension under the act of Congress of 1848, ch. 120, and an agent, 
that the latter was to receive a certain part of the pension money for his 
services in obtaining it, is void, and money received under such an agreec- 
ment can be recovered by the pensioner in an action of assumpsit. J’ov- 
ell v. Jennings, 547. 


PERJURY. 
Vide SLANDER. 
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PLEADING. 

1. In a sci. fa. to subject a sheriff as special bail, by reason of his having 
failed to take a bail-bond, it is not necessary to describe the suit in which 
the default is alleged to have occurred, by setting out the declaration. 
Malpass y. Fennell, 79. 

2. A sci. fa., to subject a sheriff as special bail, by reason of his default. need 
not set forth the cause df action upon which the judgment against his 
principal was obtained. Savage v. Zdussey, 149. 

. In an action of trespass quare clausum fregit, the pleas of general issue 
and liberum tenementum were entered, and the finding was general for 
the defendant; such finding was held not to be a bar to plaintiffs right 
to recover in a second action brought for trespass on the same land. Jto- 


Co 


gers v. Ratcliff, 225. 

4. In an action of tort arising ex contractu, a non-joinder of a party plaintiff 
may be taken advantage of by motion in arrest of judgment, or by a writ 
of error, or on the trial upon the general issue. Scott v. Brown, 541. 

5. The addition of “executor” to the name of a party to a suit is merely 
surplusage, and does not prevent a plaintiff from recovering in his own 
right. Cotten v. Davis, 355. 

Vide Contract, 3; Covenant, 1. 


~ 


POSSESSION. 


Vide Bounpary, 1, 2; Private way. 





PRACTICE. 

1. Where upon scire facias against a sheriff for not returning an execution 
in this Court, the parties are at issue upon matters of fact, the Court, hav- 
ing no power to empannel a jury, must, of necessity, decide the case upon 
affidavits. Aea v. Melvin, 243. 

2. Ina summary proceeding, by motion for judgment on a bond to keep 
the prison bounds, if the defendant plead matters of fact in pais, he is en- 
titled to have them tried by a jury. Whitley v. Gaylord, 286. 

3. The Act of 1823, respecting security for costs and damages to be filed by 
a tenant holding over, before he can be admitted to plead, applies in fa- 
vor of one who purchases the land during the lease. Shannonhouse v. 
Bagley, 295. 

4. The affidavit required to be made by the lessor of the plaintiff in the ac- 
tion of ejectment in order to compel an over-holding tenant to give secu- 
rity for costs and damages, need not set out the length of the term, or 
whether the lease was for years, or from year to year. bid. 

5. An affidavit in such case, which sets forth “ that the lease had expired 
before bringing the suit—that the defendant refuses to surrender posses- 
sion, and holds over against the will and consent of the affiant, and now 
pretends to claim title thereto,” is sufficient, without alleging a more 
formal demand and refusal before bringing the suit. bid. 

6. Where the demise in a declaration had expired before the trial in the 
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Court below, this Court will allow an amendment without costs, though 
the defect was not noticed below, and the motion is first made in this 
Court. Baxter v. Baxter, 303. ‘ 
7. The giving of a prosecution bond is not a condition precedent to the 
bringing of a suit, and it is not error for a Court to permit one to be filed, 
after the writ is returned. Russell vy. Saunders, 432. 
Vide Amercement, 1, 2. Bastarpy. PayMeEnt INTO court. 


PRESUMPTION OF PAYMENT. 

1, Payments made by one of several obligors to & bond, in the absence of 
the other, before the expiration of the time necessary to create the pre- 
sumption of payment, will prevent such presumption from arising, as well 
in respect of the absent obligor, as of him that made the payment. Lowe 
v. Sowell, 67. 

2. A presumption of payment arising from length of time in favor of one of 
several obligors, is a payment as to all. Pearsall v. Houston, 346. 

3. A declaration of the principal obligor that he had paid the debt to one 
of his sureties, does not rebut the presumption that it was paid by the 
surety. bid. 

4. Where in reply to the presumption of payment arising from the length 
of time, which was eleven years, it appeared that for seven years of that 
time the -_ was totally insolvent, Zeld that the presumption did 
not arise. oodbury v. Taylor, 504. 

5. What will repel the presumption of payment arising from the length of 
time, is a question of law, and it is error in a Judge to leave that question 
to the decision of the jury. bid. 


PRESUMPTION OF A GRANT. 

A possession of seven years, under color of title, gives a good title against 
all the world, except the State, and a subsequent possession of thirty 
years, makes good the title against the State; although a large part of 
this thirty years possession was adverse to the person suing, who is 
saved from its effect by the accumulated disabilities of infancy and cover- 
ture. Taylor v. Gooch, 467. 


PRIVATE WAY. 

The owner of a tract of land, who does not reside on the same, nor has cul- 
tivated, fenced, or in any wise improved any part of it, but has only used 
it as a range for cattle, is not entitled to a private way over the adjoining 
land, under the Act of Assembly, Rev. Stat. ch. 104, sec. 33. Caroon v. 
Doxey, 23. 


PRIVY. 
See JUDGMENT. 


PROCEEDINGS AGAINST A SHIP FOR REPAIRS. 
In a proceeding in rem under the act of 1854, against a vessel for repairs, 
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&c., an interplea of a third person, elaiming the property to be his, will 
not be allowed. Cameron v. The Brig Marcellus, 83. 

* 2. But a person interested in the thing can make himself a party to the pro- 
ceeding, and may thus have an opportunity of contesting the justness of 
the claim. Jbid. 


PROPERTY—RIGHT OF. 

Where one made a number of shingles on vacant land, and left them there, 
he is entitled to maintain trespass against a person who, privately, and 
without his knowledge, carried them off; and this, although the defen- 
dant proceeded under a license from one who obtained a grant for the 
land on which the shingles were made, subsequently to their being made, 
but before their removal. Reader v. Moody, 372. 


PROSECUTION BOND. 
Vide Practice, 7. 
PROSPECTIVE DAMAGES. 


Vide Damaces, 1, 2. 


PUBLIC OFFICERS, &c. 
Vide Lypicrment, 1, 2, 3. 





QUI TAM. 
Vide Usury. 


RAIL ROAD SUBSCRIPTION. 
Vide Conpition PRECEDENT. 


READINESS TO PERFORM A CONDITION. 
Vide Contract, 5. 


RATIFICATION. 
Vide Covenant, 4. 


RECORDARL 
Where an appeal is refused by a magistrate on frivolous ground, the remedy 


is recordari, Bailey v. Bryan, 357. 


RELEASE. 
Vide Covenant, 1. 


REGISTRATION. 

1, Terms for years in land being, by law, only chattles, deeds for them are 
not required to be registered ; therefore, if that should be done voluntari- 
ly, a copy of such a deed certified by a register is not evidence. Bur- 
nett v. Thompson, 113. . 

2. The act of 1824, converting the long terms granted by the Tuscarora In- 
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dians into real estate, and making it transmissible as such, does not make 
good a registration made before its passage. And a certified copy of a 
deed entered on the register’s book before that act, cannot be read as ev- 
idence. bid. | 
3. Generally, there is no Statute which requires the register to put .on his 
books the fact that a deed was duly proved, or which authorises him. to 
give a certificate in regard to such probate. Freeman v. Hatley, 115, 
4, There is no mode provided by the Statute, of proving that a deed. was 
duly proved, when the deed itself is lost, and the record that should es- 
tablish the fact has been destroyed; in such a case, therefore, the proof 
must be made according to the rules of the common law. bid. 

In the latter case, proof that the deed was registered, and the oath of the 
officer who made the registration, that he had been the register from the 
time the deed was made, up to the time of the trial, and that during that 
time no deed had been registered, which had not been duly proved, were , 
Held sufficient to authorise the presumption that it had been duly proved. 
Ibid. 

G. Where the grantor, or the subscribing witness, resides abroad, and a com- 
mission issues to take the acknowledgement or probate of the deed, the 

Statute requires the dedimus and certificate of probate or acknowledgement, 
as well as the deed itself, to be registered. bid. 

Where the bargainor and bargainee to a bill of sale of slaves both lived 
in Union County, but the bargainee having a plantation in Mecklenburg, 
within the year sends the slaves to this plantation, whither he himself 
afterwards removes, and thenceforward resides; J7eld that this bill of 
sale was properly registered in Mecklenburg County. Simpson v. Mor- 
vis, 411. 

Vide Evipence, 2. 


or 


=I 


REMAINDER. 

Where a life-estate is given with a limitation over to a class, the matter is 
kept open until the termination of the particular estate, so as to include 
as many of the objects of the testator’s bounty as possible. It is other- 
wise where there is no particular estate. Carroll v. Hancock, 471. 

Vide Deep 1,2; Estopret 4. 


REMOVAL OF A DEBTOR. 

Where a party persuades a debtor, who is temporarily absent from the 
County of his residence, not to go back into that County, but to go to 
distant parts, and promises if he will do so, to send his property from his 
residence to him, and does afterwards send such property to him, and 
aids him with money to abscond from where he then is, and goes part of 
the way with him, for the purpose of defrauding his creditors, he is liable 
under the Statute. Rev. Code, ch. 50, sec. 14. Afoore v. Rogers, 90. 


REMOVAL OF FENCES. 
1. It is not indictable for one to remove a fence from his own land which 
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had been unlawfully put there by another, although it did partially en- 
close a cultivated field belonging to that other. State v. Headrick, 375. 

2. In order to subject one to the penalties of the Act of 1845, for remov- 
ing a fence, he must be guilty of a trespass. bid. 


RETAILING. 


1._ A license to retail spirituous liquor by the small measure, granted “ for 
one year” to two persons as partners in trade, will, during the year, pro- 
teet one of the partners against the penalty for retailing, although the 
other may have retired from the firm. ‘State v. Gerhardt, 178. 

2. A town may be named in the license, as the place where the business 
of retailing may be carrie@on; bit the person obtaining it cannot sel! 
spirits under it at more than one place in the town. bid. 


SALE OF LAND. 
Vide Decerr, 3. 


SALE BY AN OFFICER. 

1. A sheriff cannot lawfully buy, as agent. for another, at a sale made by 
him under execution} and a deed made by him on such a purchase pass- 
es no title. I/ceLeod vy. McCall, 87. 

2. A sheriff’s deed is not made void at law by the fraudulent conduct of 
the plaintiff in the execution, (as, by suppressing competition at the sale 
and thereby getting the property at an undervalue,) there being no collu- 
sion between the sheriff and the purchaser. Hill v. Whitfield; 120. 

3. In such a case, the deed passes the title to the purchaser, and the de- 
fendant must seek his remedy in a Court of Equity. bid. 

4. Where the purchaser of land at a sheriff’s sale is not the plaintiff in the 
judgment and execution at whose instance it is sold, no judgment need 
be shown. bid. 

5. The recitals in a sheriff's deed, of an execution, levy, and sale, are prima 
facie evidence of those facts. Ibid. 

6. Where a quantity of unshucked corn was levied on by a constable, it 
was no violation of his duty to divide it into small piles and sell it by the 
pile. Bevan v. Byrd, 397. 

7. Whether articles levied on have been properly sold, is a question of law, 
and it is error to leave that question to a jury. bid. 

Vide JUDGMENT SATISFIED. 


SCIENTER. 
Vide Decerr, 1, 2. 


SCIRE FACIAS. 
Vide Suerirr As BAIL. 


SPECIAL OFFICER. 
A justice of the peace has no authority under the Act of 1741, Rev. Stat. 
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ch, 24, sec. 10, to appoint a special constable to execute a fiert facias. 
Garlick v. Jones, 404. 


SHERIFF AS BAIL. 

1. A bond, taken by the sheriff on executing a writ, payable to him as 
sheriff in double the amount of the sum claimed in the writ, and condi- 
tioned for the defendant to appear at &c., “to answer the plaintiff in @ 
case of damages four thousand five hundred dollars, and then and there 
to stand to and abide by the judgment of the Court,” is a bail-bond. 
Watt v. Johnston, 124. 

2. The plaintiff having failed to except to a bail-bond or to notify the sher- 
iff that he holds him liable as special bail, cannot subject him as special 
bail. bid. 

3. A judgment exceeding the sum demanded in the writ, is irregular and 
erroneous, but not void; its validity, however, cannot be questioned col- 
laterally. Therefore, where the writ demanded $300, and the judgment 
was for $309, it was J/eld, that a sheriff who had become bail, by failing 
to také a bail-bond from the defendant, could not avail himself of this va- 
riance as a defense upon a suit by sei. fa. to subject himasbail. Savage 
v. Lussey, 149. 

Vide Pieapine, 1, 2; Practice, 1. 


SLANDER. 

Where words alleged to impute perjury, can only be made to convey that 
idea by reference to a swearing in a suit in Court, and it appears that the 
plaintiff was not sworn at all in that suit, and that the oath which he did 
take, and to which only, the words spoken were applicable, was extraju- 
dicial, He/d that an action would not lie. Jéebane v. Sellars, 199. 

fide Srat. Li, 3. 


SMALL NOTES. 

1, The 6th sec. ch. 36, of the Revised Code, making it a misdemeanor to 
“pass and receive” bank notes under the denomination of three dollars, 
does not apply to the bank. State v. Bank of Fayetteville, 450. 

2. The punishment intended against a bank, is a penalty of fifty dollars for 
making and issuing notes of less denomination than three dollars, under 
3rd section of the Act. bid. 

3. Under the ch. 36, Rev. Code, an individual is indictable for passing or 
receiving, since first of January, 1856, a Bank Bill, issued by the Bank of 
Fayetteville, of a denomination less than three dollars. State v. Iat- 
thews, 451. 


STATUTE. 
Vide ConsTITUTIONALITY OF A STATUTE. 


STATUTE OF LIMITATIONS. 
1. An agent of the plaintiff having with him several notes of the defendant, 
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demanded payment, but did not exhibit the notes or any account, to 
which defendant replied that “ he had claims against the plaintiff, and 
would see L. (plaintiff) and settle.” Another agent for plaintiff present- 
ed the notes and an account together, and stated the amount of the 
whole, but did not state the amount of the account separately; to whom 
defendant replied, “he would call and settle or attend to it.” Neither of 
these coloquies, nur both together amount to the recognition of a certain 
debt, so as to take the account out of the operation of the statute of limi- 
tations. Loftin v. Aldridge, 328. 

2. The Act of 1852, ch. 51, see. 2, providing “that the time during which 
the parties to a suit shall not have been resident in this State, shall not 
be given in evidence in support of the plea of the statute of limitations,” 
does not apply to, and revive, claims barred before its passage. Phillips 
v. Cameron, 390. 

3. To say of actionable words spoken, which are barred by the statute, “I 
never denied speaking those words, and I will stand up to them,” is not 
a repetition of the charge ; and though said within six months before 

- bringing the suit, will not support the action of slander. Fox y. Wil- 
son, 485. 

4. A note without a seal, payable to bearer, is transferred by delivery to 
several holders successively, and after three years from its maturity asuit 
is brought on it; a new promise, made to a previous holder, cannot avail 
a subseqnent holder, to repel the statute of limitations. Thompson vy. 
Gilreath, 493. 


Vide Presumption OF A GRANT. 





SUBSEQUENT PURCHASERS. 


Vide VoLUNTARY CONVEYANCES. 


SURVIVORSHIP. 
Vide Construction OF WILL. 


TENANCY. 

B is found cutting timber on the land of A, who threatens to stop him un- 
less he pays for what he has cut; B pays him up to that time, at a cer- 
tain rate per cord, and A tells him he may cut as long as he chooses, at 
the same rate; B continues the business of cutting wood a few months 
longer, occupying a small house as a cook-house for his hands, when he 

. is entered on by a purehaser of the land from A: Held that these facts 
do not amount to a tenancy from year to year, and that B was not enti- 
tled to a notice to quit. Aitchen v, Pridgen, 49. 

Vide Notice to quit. 


TITLE-DEEDS. 
Where a party is in possession of land, and registered deeds are produced, 
purporting to convey to him the land in question, nothing else appear- 
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ing, it will be taken prima facie that he entered, and holds under such 
deeds. Register v. Rowell, 312. 


TRESPASS. 

1. A agrees to permit B to cultivate the pine trees where he, A, lives, for a 
year, (that is, make and save turpentine,) and as compensation, B is to 
have one-half of the turpentine, scrape, &c., that he may save; Held, 
that this is not a lease of the land, or of the pine trees, and that B can- 
not maintain trespass g. c. f/ against one who enters and collects turpen- 
tine from the trees. Denton v. Strickland, 61. 

2. The lessor of a tenant at will cannot maintain an action of trespass quare 
clausum fregit against one for an entry upon the premises, unless there 
was some actual injury done to the land, besides the mere technical inju- 
ry of treading down grass, &c. Smith v. Fortiscue, 65. 

3. The claimant of a tract of land under a color of title, who puts a servant 
in a house situated upon it, with the privilege of getting fire-wood, is in 
possession of the whole tract as against a wrong-doer, and can maintain 
an action against one who enters and cuts timber on the wood-land. 
Lamb vy. Swain, 370. 

4. For an arrest under a void warrant, trespass vi et armis, and not case, is 
the proper remedy. Price v. Graham, 545. 

Vide Prorerty—xicuts or. RemovaL OF FENCES. 


TROVER. 

Where ten sacks of salt were bought and paid for with the means of A, and 
five others were bought with the means of B, and they were all deliver- 
ed to B unmarked, and without any separation or distinct appropriation 
of any particular sacks to either, and C, having received the whole from 
B, converts them, A cannot maintain an action of trover. Hill vy. Robi- 
son, 501. 


UNLAWFUL AGREEMENT. 
Vide ASSAULT AND BATTERY. 


USURY. 

Where the time of forbearance for the loan of money is stated in a qui tam 
action for usury, to be from 31st of March, to the first day of April, in the 
same year, and the proof that it was from 15th March to the 1st of April 
ensuing, the variance is fatal. TZaylor v. Cobb, 138. 


VENIRE DE NOVO. 
Vide Evivence, 13, 18. 


VOLUNTARY CONVEYANCES. 
1. A voluntary conveyance of personal property in trust for the donor's 
wife and children, is void as to creditors under 13 Eliz., but passes the 
title as to subsequent purchasers, Garrison y. Brice, 85. 
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2. The Statute of 27 Eliz., annulling voluntary conveyances as to subse- 
quent purchasers, only extends to conveyances for land. bid. 


VOTING—RIGHT OF. 

Inspectors of elections are, under the Act of Assembly; the exclusive judges 
of the qualification of voters, and, no corruption being charged or found 
against them, are not responsible for mere error in judgment. Peavey v. 
Robbins, 339. 


WARRANT. 
Vide Arrest, 2. 


WARRANTY. 
_ 1, Whether an affirmation of the qualities of a chattel sold, is a warranty 
of soundness, is a matter depending on intention, and should be left to 

the jury. Henson v. King, 419. 

2. A warranty in a deed is co-extensive with the’estate to which it is an- 
nexed, and when the estate ceases the warranty ceases. Register v. 
Rowell, 312. 

Vide Decerr, 5. 


WILL—PROBATE OF. 

1, The probate of a will in common form is a temporary measure, for the 
protection of estates, and any person interested in the estate, either by 
force of the will, or by consanguinity, may, of common right, institute 
proceedings to have a probate in solemn form. Etheridge v. Corprew, 
14, 

2.-This right may be forfeited by a long acquiescence in the probate in 
common form. bid. 

3. Where more than ten years had elapsed from the death of the decedent 
to the filing of a petition for a probate in solemn form, it appearing, that 
for nearly ‘all that time, the petitioners had been under the disabilities of 
coverture, absence beyond seas, residence in another State and lunacy, it 
not appearing when petitioners had actual notice of the death of their 
kinsman or of the will or probate, Held, that the delay to institute pro- 
ceedings under these circumstances, did not work a forfeiture. bid. 

4. Where actual notice is relied on as a ground of such forfeiture of right, 
it must be alleged and proved by the party seeking to take advantage of it. 
Ibid. 

5. The recording of a will without any evidence that the same had been 
proved before the proper tribunal, amounts to nothing, so that a copy 
taken from a will-book of such a writing, does not constitute color of ti- 
tle. Sutton v. Westcott, 283. 

6. It is no objection to the probate ofa script asa holograph, that it has 
one subscribing witness, and was intended by the decedent to be proved 
by subscribing witnesses. Brown v. Beaver, 516. 


, 
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7. A devise of land lying in this State, by a citizen of another State, can 
have no validity or operation unless it is proved by the gath of witnesses 
before the proper Court in this State, to have been properly executed ac- 
cording to the laws of this State. . Ward v. Hearne, 326. 

8. A copy of a will, dated in 1741, found in the office of the Secretary of 
State, having three witnesses, and otherwise in proper form to pass land, 
is admissible in evidence, under the Act of 1852, though there is no oth- 
er evidence of its probate. Stephens v. French, 359. 


WILL—REVOCATION OF. 

1. Where a will is duly executed, the execution of a second will which is 
afterwards destroyed, is held by the common law courts, not to affect, in 
any degree, the validity of the first. Marsh v. Marsh, 77. 

2. In the Ecclesiastical Courts, the effect of the execution of the second will 
is made to depend upon the guestion of intention. bid. 

3. Whether the principle is absolute, or modified, need not. be decided 
where proof of the intention is full and satisfactory. bid. 


WILL—CONSTRUCTION OF. ; os . 

1. Where a father, on the marriage of his daughter, made an imperfect gift 
of slaves to his son-in-law, manifestly and avowedly to advance them in + 
life, but made a will afterwards, which had the effect of preventing-the 
gift from operating as an advancement; and where the will does not no-™ 
tice the slaves by name; but it was evidently the intention of the testa- 
tor, gathered from the general scope of the will, to provide equally be-. 
tween his children, seven in number; and where great inequality would 
be produced among his children by defeating this and gilts to two other 
children similarly situated, the Court /eld that a clause, “ my slaves heré- 
tofore disposed of,” refers to these imperfect advancements, ahd not to 

" previous dispositions in the will, and that the property was thus confirm- 
ed to the son-in-law by the will. Lawrence v. Miichell, 190. 

2. Where a testator gives slaves to his five children, and adds, “ in case any 
of my aforesaid children shall die without a lawful heir begotten of his 
or her body, then his or her share to be equally divided among the sur- 
vivors ;” three of the five having died, and their estates being disposed of, 
the fourth also died, and the fifth, who was survivor of them all, brought 
suit for the share of the fourth legatee; it was J/e/d that such last survivor 
is not entitled to recover. Webb v. Weeks, 279 

Vide Devisavit vEL Non; Evipence 10. 


WITNESS. 
Vide Eviwence, 3, 4, 6, 7, 8, 9, 10, 13, 15, 16; Masrer anp Stave. 


WRIT. 
Vide Amercement, 1, 2. 





